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although, as Dr. Botsford is showing, those conclusions are not sus- 
tained by an exhaustive analysis of the sources. The dev / pment 
of the law under the " Empire" is treated in Chap. Ill whic* -; two 
sections, one on the "principate" and another on the "absolute 
monarchy. " In the fourth chapter, the book closes with a brief and 
very general account of the "Roman Law in the West." 

The work is at once a juridical and a constitutional history of 
Rome; and the author has defined his subject strictly, there being 
but slight deviation from the facts of Roman institutions. It is to 
be regretted that there isnot more comparisonjthat larger questions, 
such as the sources of equity and the praetor's edict, the origin and 
primitive significance of the legis actiones, or the influences of Roman 
jurisprudence in England, Germany and America, have not received 
adequate attention. However, the Short History has decided merit; 
and its value is enhanced by an appendix which includes the whole 
"general bibliography" which M. Girard has prefixed to his Manuel. 
Though by no means exhaustive, this is an excellent classified list of 
" original sources, " " commentaries, " and " auxiliary works of refer- 
ence. " 

George Elliott Howard. 

The Principles of the Administrative Law of the United States. 
By Frank J. Goodnow, LL.D. (New York: G. P. Putman's 
Sons. 1905. Pp. xxvii, 480.) Le droit administratif; edition 
francaise par Vauteur. Otto Mayer. 4 vols. Bibliotheque 
Internationale de droit public. (Paris: Giard et Briere, 1903, 
1904, 1905, 1906.) 

Two treatises with which the students of public law have been 
familiar for a number of years make their appearance in a new garb; 
Goodnow's Administrative Law in a condensed and revised edition, 
and Otto Mayer's Deutsches Verwaltungsrecht in a French trans- 
lation. 

Professor Goodnow has eliminated the comparative features of 
his earlier work and has made a corresponding change in the title of 
the book. This will enhance the usefulness of the treatise as a 
college text-book; for to the ordinary student an extended and yet 
necessarily inadequate study of three foreign systems of administra- 
tion is of problematical value. At the same time, the young and 
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only half recognized department of jurisprudence which goes by 
the name of administrative law has taken that name from foreign 
systems, and while in the main its substance is English common law 
and American constitutional law, at least one of its fundamental 
ideas, that of the separation of powers, has been inspired by French 
theory, and there are few branches of law in which the parallels and 
contrasts between the Anglo-American and the continental systems 
are more striking and instructive. Under these circumstances, the 
comparative method of the older work should not have been entirely 
sacrificed to the requirements of condensation. 

In the twelve years that have elapsed since the appearance of the 
first edition, there has been considerable movement in the adminis- 
trative or organization side of the subject. The principle of civil 
service reform (it is gratifying to note that Mr. Goodnow has not 
adopted the term "civil service" as designating the system of its 
reform) has been greatly extended, both in the Federal government 
and in the States and cities; the legislative control of methods of 
nomination through primary elections has become an established 
part of our public law, and numerous expriments have been made in 
municipal organization, especially in the very liberal grants of 
charter autonomy. To these three subjects Mr. Goodnow devotes 
either new or greatly enlarged chapters. 

In the matter of legal principles, tendencies of development are 
naturally less marked, and very often indeed it is quite impossible to 
speak of any tendency. Still there have been within the last decade 
important judicial decisions upon the fundamental problems of 
administrative law, viz: the conclusiveness of administrative 
determinations, and the legality of administrative enforcements. 
Upon these points Mr. Goodnow has likewise considerable new 
matter (see especially pp. 334-339, 351-366, and 394-398); but the 
treatment is less satisfactory, owing largely to the unsettled state of 
the authorities, which make it impossible to deal with the matter 
adequately without going very much into detail. 

Mr. Goodnow in the present treatise recurs to a fundamental 
distinction which he first put forward and developed in a separate 
volume, namely, that between politics and administration. Accord- 
ing to this distinction, politics, the expression of the will of the state, 
is the proper field for the action of party contest, while administra- 
tion, the execution of the will of the state, should be impartial, and, 
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in order to attain that spirit, be invested with judicial guarantees of 
independence. 

But neither the practice nor the theory of any system of govern- 
ment sanctions the idea of an administration absolutely divorced 
from politics. On the contrary, it is everywhere recognized that 
within the sphere of administration as well as in legislation there is a 
legitimate scope for differences of policy. This fact finds its legal 
expression both in the institution of political heads for the main 
executive departments and in the creation of discretionary powers. 
Certain branches of administration, notably those of public improve- 
ments and of education, leave a great deal of public policy to be 
determined by executive authorities, others, as e. g., the administra- 
tion of the election laws, almost nothing; in the great fields of reve- 
nue and police, while the policy is supposed to be settled by legisla- 
tion, administrative discretion will inevitably determine to a con- 
siderable extent the manner of execution and enforcement of the 
laws. 

It is true on the other hand that much administration in every 
department of government is nothing but the judicial application of 
principles of public law to individual cases, and the courts compel in 
these matters the conformity of administration to law. In these 
cases there is either no discretion at all, and, therefore, no scope for 
policy, or the discretion is judicially reviewable, at least with a view 
to compelling the fairness of its exercise. The true contrast, there- 
fore, ought to be, not between politics and administration, but 
between policy and justice as two different aspect of administration. 

It is important to insist upon this distinction for the purpose of 
making out the province of administrative law. In so far as adminis- 
tration is a matter of policy, it is a branch of political science; in so 
far as it is a matter of power, duty or individual right, it is a branch 
of jurisprudence. A description of a particular system of adminis- 
trative organization and of the legislative regulation of the various 
branches of governmental activity contains much more political 
science than law. The German and French university courses on 
administrative law and many standard text-books combine descrip- 
tive matter with exposition of legal principle, and Mr. Goodnow does 
the same, at least as far as organization is concerned, while Professor 
Mayer eliminates descriptive matter entirely. In Germany and 
France the combination is sanctioned by long usage. In England 
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and America legal science, perhaps rather too narrowly, treats the 
statutory regulation of governmental activity as lying outside of its 
province, and confines itself to the discussion of principles that can 
be evolved on the basis of reason and judical authority. Arbitrary 
as this limitation may be, we shall not in this country get adminis- 
trative law recognized as one of the legitimate and coordinate 
branches of jurisprudence, until we lay the main stress upon demon- 
strating that it contains a body of principles of constitutional and 
common law and of statutory construction in which the normal 
rules of law are modified by the interests and privileges of the public 
as a party to legal relations. 

Professor Mayer undertakes to systematize these principles pecu- 
liar to the law of public relations. After explaining the principle 
of the rule of law in the modern state, the nature of the execu- 
tive power, of administrative acts, of the public rights of individuals 
and of administrative remedies, he divides his subject into the fol- 
lowing main topics: the police power (orders, license, penalties, 
compulsion), the taxing power, public property (eminent domain, 
public use, licenses and franchises, easements), the obligations of 
the public law (official relation, burdens and services, contracts, 
damages and compensation), and public corporations. This enume- 
ration of topics shows a much more comprehensive mapping out of 
the field of public law than we usually comprehend under the term, 
administrative law, or than Professor Goodnow attempts to cover. 
But they are as live topics in America as in Germany. 

When we treat the administrative law of Germany and France as 
a body of principles foreign to our ideas and unsuited to our condi- 
tions, we think above all of the systems of administrative courts to 
which questions of public law (but by no means all of them) are 
committed on the continent of Europe. The division of jurisdic- 
tions between the regular civil and criminal courts on the one side 
and the administrative courts on the other, is generally conceded to 
be more or less conventional, and by no means coincident with the 
line of division between private and public law. In this phase of 
the continental systems the American student cannot be expected to 
take a particular interest. 

But there are other questions of fundamental importance which 
every system of administrative law is called upon to deal with. 
Conspicuous among these is the question whether an issue between 
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the individual and the government is judicially reviewable or finally 
disposed of by administrative action. The strong assertion of 
judicial control in England and America has prevented the right to a 
day in court from becoming one of the claims notable in constitu- 
tional history, and the importance of the right does not always seem 
to have sufficiently impressed the courts when it was deemed desir- 
able to further the public welfare by strengthening the arms of the 
administration; not until the discussion of the new rate act did this 
right attain to the dignity of a dominating issue. In this matter we 
might profit considerably from the study of the German system. 

In America the most important questions of administrative 
law present constitutional problems. In Germany and France 
the differentiation of the administrative from constitutional law 
offers little difficulty. Constitutional law, as understood in those 
countries, is chiefly concerned with questions which cannot come 
before the courts; questions touching legislative power, the chief 
executive, ministerial responsibility, etc.; administrative law sets 
in where public power comes in contact with individual right. The 
absolute subordination of public authority as well as of private 
right to the legislative power is unquestioned in other systems than 
ours, and the legality of any kind of statutory regulation and enact- 
ment, therefore, beyond discussion. In America, of course, the first 
questions always is whether the statute can stand the test of consti- 
tutional principle. Our administrative law may, therefore, be con- 
stitutional law, or it may be common law, or it may be matter of 
statutory construction. 

If, notwithstanding this fundamental difference,, a German treatise 
on public law can be of value and interest to the American student, 
even from a constitutional point of view, the reason is that executive 
power in Germany is not as closely circumscribed by statute law as it 
is in America. The comprehensive delegation of the police power in 
the narrower sense of the term to the executive authority enables 
the courts to control the validity of many regulations which with us 
are matters of statutory enactment. Moreover, the principle of the 
civil law — unknown to the common law — that the state can be held 
liable for injury done to private right, makes it possible to accom- 
plish results which we reach only through the judicial enforcement of 
limitations upon the legislative power. Repeatedly, German courts 
have awarded damages' against the government for invasions of 
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property in the absence of express legislative provisions for com- 
pensation, on the theory that the government cannot be presumed 
to have intended to sacrifice private rights to public interests. 
There are similar adjudications in this country in.jurisdictions where 
the state or government allows itself to be sued (see e.g., U. S. v. 
Great Falls Mfg. Co., 112 U. S., 645); but ordinarily we proceed 
upon the assumption that the legislative act authorizing the invasion 
is null and void, and the remedy in damages goes only against a 
possibly irresponsible officer. A comparison between the extent of 
protection of vested rights under the German and the American 
system is instructive and not always favorable to our law. 

The criticism to which Mayer's book is open applies to the German 
method of systematic jurisprudence in general. The treatise is pri- 
marily an attempt to construct a scientific system, only secondarily 
and quite incidentally an exposition of actual law. There is no 
effort to present in detail the results of legislation and adjudication 
in building up a great body of rules and principles ; such material is 
in the main to be found only in the references drawn to illustrate the 
correctness of the author's juristic concepts. The American reader 
would have preferred a presentation of the German law, arranged 
and explained in accordance with the author's theories, to a presen- 
tation of those theories, illustrated by occasional references to the 
actual law. But the teatise in its present form is addressed to 
French readers, and German jurisprudence seems to be in high favor 
with the modern French school. Professor Mayer is peculiarly 
well qualified to act as interpreter, for as professor at the University 
of Strassburg, the capital of Alsace, a territory still governed by 
the principles of French public law, he found occasion to acquaint 
himself with the French system, and his Theory of French Adminis- 
trative Law, published in 1868, is probably the best systematic 
account of a branch of jurisprudence which may be said to have been 
created by the French. 

Mr. Mayer has been his own translator, and the French version 
seems to be distinguished by the same ease and elegance of diction 
that is characteristic of the German original. 

Ernest Freund. 



